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Ri chard Van Bergen appeals the district court's®! disnmissal of his
request for a permanent injunction and declaratory relief against the
enforcenent of Mnn. Stat. 88 325E.26-.31, which regulates the use of
automati c tel ephone dialing-announcing devices. In this appeal, Van Bergen
argues that the statute violates his rights under the freedom of speech
clause of the First Amendnent and the due process and equal protection
cl auses of the Fourteenth Amendnent, that the statute is unconstitutionally
vague, and that it is preenpted by federal law. W affirm

The Honorable Richard H Kyle, United States District Judge
for the District of M nnesota.



. BACKGROUND

In 1987, Mnnesota introduced a statute regulating the use

aut omati ¢ di al i ng-announci ng devi ces (ADADs).2 These machi nes can

2Secti ons 325E. 26-. 31 read:
325E. 26. Definitions

Subdi vision 1. Scope. The terns used in sections
325E. 26 to 325E. 30 have the neanings given themin this
section.

Subd. 2. Automatic dialing-announcing device.
"Aut omati c di al i ng-announci ng devi ce" neans a device
that selects and dials tel ephone nunbers and that,
wor ki ng al one or in conjunction with other equi pnent,
di ssem nates a prerecorded or synthesized voi ce nessage
to the tel ephone nunber call ed.

Subd. 3. Caller. "Caller" nmeans a person,
corporation, firm partnership, association, or |egal
or commercial entity who attenpts to contact, or who
contacts, a subscriber in this state by using a
t el ephone or a tel ephone Iine.

Subd. 4. Commercial tel ephone solicitation.
"Commer ci al tel ephone solicitation” neans any
unsolicited call to a residential subscriber when the
person initiating the call has not had a prior business
or personal relationship with the subscriber, and when
t he purpose of the call is to solicit the purchase or
the consi deration of purchase of goods or services by
t he subscriber. Commercial telephone solicitation does
not include calls initiated by organizations listed in
section 290.21, subdivision 3, clauses (a) to (e).

Subd. 5. Subscriber. "Subscriber"” nmeans a person who
has subscribed to tel ephone service froma tel ephone
conpany or the other persons living or residing with
t he subscri bing persons.

325E. 27. Use of prerecorded or synthesized voice
nmessages

A caller shall not use or connect to a tel ephone line
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an automatic dialing-announcing device unless: (1) the

subscri ber has knowi ngly or voluntarily requested,

consented to, permtted, or authorized receipt of the

message; or (2) the nessage is imredi ately preceded by

a
live operator who obtains the subscriber's consent before the
message is delivered. This section and section 325E. 30 do not
apply to (1) nessages from school districts to students, parents,
or enpl oyees, (2) nessages to subscribers with whomthe caller
has a current business or personal relationship, or (3) nessages
advi si ng enpl oyees of work schedul es.

325E. 28 Requi renments on automatic dialing-announcing
devi ces

A caller shall not use an automatic dialing-
announci ng devi ce unl ess the device is designed and
operated so as to disconnect within ten seconds after
term nation of the tel ephone call by the subscriber.

325E. 29. Message requirenents

Where the nessage is imediately preceded by a live
operator, the operator nust, at the outset of the
message, discl ose:

(1) the nanme of the business, firm organization,
associ ation, partnership, or entity for which the
message i s bei ng nmade;

(2) the purpose of the nessage;

(3) the identity or kinds of goods or services the
message is pronoting; and

(4) if applicable, the fact that the nessage intends
to solicit paynent or comm tnent of funds.

325E.30. Tine of day limt

A caller shall not use an automatic dialing-
announci ng devi ce nor nake any commercial tel ephone
solicitation before 9:00 a.m or after 9:00 p.m

325E. 31. Renedi es.



di al tel ephone nunbers either according to a pattern (e.g., consecutive or
random nunbers) or as programmed, and, when the tel ephone is answered
deliver a recorded nessage. They are

A person who is found to have viol ated sections
325E. 27 to 325E.30 is subject to the penalties and
remedi es, including a private right of action to
recover damages, as provided in section 8.31.
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increasingly widely used to inexpensively reach a | arge nunber of people
for telemarketing, fundraising and other purposes. The statute was
challenged in Mnnesota state court in 1992 on the grounds that it was in
violation of the First Amendnent. State by Hunphrey v. Casino Mtg., 491
N.W2d 882 (Mnn. 1992), cert. denied, 113 S. C. 1648 (1993). The court
interpreted the statute to apply to commercial solicitation ADAD calls

only, and upheld the statute as a reasonable tine, place and manner
restriction on conmercial speech, applying the test found in Central Hudson
Gas & Electric Corp., 447 U.S. 557, 566 (1980).°3

In 1994, taking effect on July 1 of that year, the M nnesota
| egi sl ature anended the statute, adding subdivision 6 to § 325E. 26:
"' Message' neans any call, regardless of its content."

In the neantinme, Richard Van Bergen had decl ared his candi dacy for
M nnesota governor. Van Bergen planned to use ADAD calls extensively as
an inexpensive way to reach potential voters. After the anendnent to the
statute was enacted, he contacted the Attorney

SA mpjority of the states have enacted regul ati on of ADAD
calls, some restricting only commercial solicitation ADAD call s,
and others restricting all ADAD calls. ADAD statutes restricting
only commercial solicitation calls have thus far been subject to
constitutional challenges in tw states other than M nnesot a:
Oregon and New Jersey. In both states, the statutes were struck
down as inperm ssible content-based restrictions. See Mser V.
Frohnmayer, 845 P.2d 1294 (Or. 1993); Lysaght v. State, 837 F
Supp. 646 (D.N.J. 1993). 1In 1991, the federal governnent enacted
a bill restricting all ADAD calls, the Tel ephone Consuner
Protection Act, 47 U.S.C. §8 227 (1991). The Ninth Grcuit
recently upheld the federal restrictions against a First
Amendnent chal | enge, Moser v. FCC, 46 F.3d 970 (9th Cr. 1995),
and the Suprene Court denied certiorari on June 26, 1995, No. 94-
1833, 1995 W 293720 (U.S. June 26, 1995).

In a recent decision, Florida Bar v. Blakely, No. 94-226,
1995 W 365648 (U.S. June 21, 1995), the Suprenme Court reaffirmed
the Central Hudson test as the appropriate standard to apply to
restrictions on commercial speech, and upheld a regul ation
prohi biting attorneys fromsending targeted solicitation mail to
accident victins for thirty days after an accident. 1d. at 4.
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General's office to determ ne whet her enforcenment of the anmended act woul d
affect his canpaign plans. The Attorney CGeneral's representatives inforned
Van Bergen that the anended statute would be enforced agai nst ADAD calls
of any content, not only against commercial solicitation ADAD calls. Van
Bergen had pl anned to use ADAD nessages that did not request donations or
solicit purchases; the nessages provided information about Van Bergen and
hi s campai gn for governor, and included a toll-free tel ephone nunber that
recipients could call to obtain further information. The st atute,
therefore, had not applied to Van Bergen before the anendnent, but did
apply to himthereafter.

In June 1994, Van Bergen applied to the district court for a
tenporary restrai ning order agai nst the enforcenment of the anended statute;
his application was denied. An expedited court trial followed on his
request for declaratory and permanent injunctive relief. At trial, the
governnment presented affidavits concerning the nunerous conplaints the
Attorney Ceneral's office had received about ADAD calls to both busi nesses
and residences, and specific incidents in which ADAD calls had di srupted
the operation of hospitals and other entities. The district court
di sm ssed Van Bergen's request for relief, finding that the statute was a
content-neutral tinme, place or manner restriction on speech in alinted
public forum and that the restrictions net the standard for tine, place
or manner restrictions set forth in Ward v. Rock Against Racism 491 U S.
781, 791 (1989). This appeal foll owed.

1. DI SCUSSI ON

A. Threshol d | ssues

W address first three threshold issues: whether Van Bergen's
challenge to the statute has been rendered noot by the fact that the
primary election is over; whether Mnnesota's ADAD provisions are preenpted
by the Federal Tel ephone Consuner Protection Act; and



whet her the statute was enacted in conpliance with the M nnesota
Consti tution.

1. Mbot ness

The governnent argues that, because the specific canpaign in which
Van Bergen sought to use ADAD calls is over, his request for injunctive and
declarative relief from the ADAD statutes is npot. W do not have
jurisdiction over cases in which "due to the passage of tinme or a change

in circunstance, the issues presented . . . will not longer be '"live or
the parties will no longer have a legally cognizable interest in the
outcone of the litigation." Arkansas AFL-CIOv. FCC, 11 F.3d 1430, 1435
(8th CGr. 1993) (en banc). |In such a situation, the case has becone noot.

There is, however, an exception to the nootness doctrine in cases which are

capabl e of repetition yet evadi ng review. Id. (quoting Weinstein v.
Bradford, 423 U S. 147, 148-49 (1975) (per curiam). We have jurisdiction
to hear an otherw se noot case when the challenged action is of too short

a duration to be litigated fully prior to its cessation or expiration, and
there is a reasonabl e expectation that the sane conplaining party will be
subject to the sane action again. Id. The party need not show with
certainty that the situation will recur, but a nere physical or theoretica
possibility is insufficient to overcone the jurisdictional hurdle of
noot ness. 1d.

El ection issues are anbng those nost frequently saved from npot ness
by this exception. See Anderson v. Celebrezze, 460 U S. 780, 786-87
(1983); Storer v. Brown, 415 U. S. 724, 737 n.8 (1974); More v. glivie,
394 U.S. 814, 816 (1969). Elections, including the preelection canpaign
period, are alnost invariably of too short a duration in which to conplete

litigation and, of course, recur at regular intervals. Van Bergen
originally brought his claim to the district court prior to the
gubernatorial primary in which he intended to run, but, despite expedited
review in the district



court, this appeal could not be brought until after the election. The
i ssue of whether Mnnesota's limtations of the use of ADADs in an el ection
canpai gn cont ext passes constitutional rmuster will never be fully litigated
if, at each election, the case becones noot before appeals can be
conpl et ed

In addition, there is a reasonable expectation that Van Bergen's
activities, in addition to those of other candidates for elective office,
will be limted by the Mnnesota statute in the future. As an active
politician, and supporter of a programthat attracts a small but dedicated
segnment of the population, there is a reasonable probability that Van
Bergen will be in a position to wish to run for office, or promulgate the
political program he supports, with the aid of ADAD equipnent in the
future. Al though Van Bergen has not stated with certainty that he will be
running for office again, the probability that he will continue to work to
spread his views and influence the outcone of elections is far fromnerely
theoretical. See Witton v. {d adstone, Nos. 94-1286 & 94-1287, slip op
at 4 n.5 (8th Gr. My 15 1995); Roe v. Wade, 410 U. S. 113, 125 (1973) (in
finding that the termnation of pregnancy did not render abortion case

noot, the Court stated that "[p]regnancy often cones nore than once to the
sanme wonan, and in the general population, if nman is to survive it wll
always be with us"). W find that Van Bergen's challenge to the M nnesota
statute is not noot, despite the passing of the specific election canpaign
in which he attenpted to use ADAD equi pnent.

2. Preenption

The second threshold i ssue we nust address is Van Bergen's argunent
that the Mnnesota statute is preenpted by the Federal Tel ephone Consuner
Protection Act, 47 US. C. § 227 (TCPA). The TCPA includes a savings
cl ause:



(1) State | aw not preenpted

Except for the standards prescribed under subsection (d) of
this section and subject to paragraph (2) of this subsection,
nothing in this section or in the regulations prescribed under
this section shall preenpt any State law that inposes nore
restrictive intrastate requirenents or regul ations on, or which
prohi bits--

(A) the use of telephone facsinile machi nes or other
el ectronic devices to send unsolicited adverti senents;

(B) the use of autommtic tel ephone dialing systens;

(C) the wuse of artificial or prerecorded voice
nessages; or

(D) the naking of telephone solicitations.

47 U.S.C. 8§ 227(e)(1). Van Bergen argues that the M nnesota statute is
| ess restrictive than the TCPA, and is therefore preenpted by the TCPA
The savings clause, however, does not state that all |ess restrictive
requirenments are preenpted; it nerely states that nore restrictive
intrastate requirenents are not preenpted. The TCPA, therefore, does not
expressly preenpt the M nnesota statute.

Federal |aw can preenpt state |aw w thout an express statenent by
Congress when the federal statute inplies an intention to preenpt state | aw
or when state law directly conflicts with federal |aw. See New York
Conference of Blue Gross v. Travelers Ins., 115 S. C. 1671, 1676 (1995);
Pacific Gas & Elec. Co. v. State Energy Resources Conservation & Dev.
Commin, 461 U S. 190, 203-04 (1983). The TCPA carries no inplication that
Congress intended to preenpt state law, the statute includes a preenption
provi sion expressly not preenpting certain state |aws. I f Congress
intended to preenpt other state laws, that intent could easily have been
expressed as part of the sanme provision. Further, the preenption provision
makes it clear that Congress did not intend to "occupy the field"




of ADAD regul ation, see Florida Line & Avocado Growers v. Paul, 373 U S

132, 142 (1963), or to pronote national uniformty of ADAD regul ation, as
it expressly does not preenpt state regulation of intrastate ADAD calls
that differs fromfederal regulation. The congressional findings appended
to the TCPA state that "[o]Jver half the States now have statutes
restricting various uses of the tel ephone for nmarketing, but telemarketers
can evade their prohibitions through interstate operation; therefore
Federal law is needed to control residential telemarketing practices." 47
U S.C § 227, Congressional Statenment of Findings (7). This finding
suggests that the TCPA was intended not to supplant state law, but to
provide interstitial |aw preventing evasion of state |aw by calling across
state lines.

Finally, the Mnnesota statute is not in actual conflict with the
TCPA: The M nnesota statute is "virtually identical" to the TCPA see
Lysaght, 837 F. Supp. at 648, with two differences. First, the Mnnesota
statute exenpts callers with a prior personal or business relationshinp,
i ncluding schools and enployers, from the restrictions on ADAD calls,
whereas the TCPA exenpts only energency calls. Second, the M nnesota
statute applies to calls to both residences and busi nesses, whereas the
TCPA applies only to residences and specified businesses, such as
hospitals. The TCPA, however, includes a nmandate to the FCC to prescribe
regul ations inplenenting the TCPA, and requires that the FCC

(A shall consider prescribing regulations to allow
busi nesses to avoid receiving calls nmade using an artificial or
prerecorded voice to which they have not given their prior
express consent;

(B) may, by rule or order, exenpt from the requirenents of
paragraph (1) (B) of this subsection, subject to such conditions
as the Conmi ssion nay prescribe--

(i) calls that are not nade for a conmercial purpose
and

(ii) such classes or categories of calls nade for
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commerci al purposes as the Conmi ssion deternines--

(1) will not adversely affect the privacy
rights that this section is intended to
protect; and

(I'l) do not include the transni ssion of any
unsolicited adverti senent

47 U. S.C. § 227(b)(2). The variations between the TCPA and the M nnesota
statute, therefore, are anpng those variations the FCC is directly
aut hori zed to consider: the inclusion of businesses in the locations to
which ADAD calls are linited; and the exenption of calls that do not
adversely affect privacy rights, anong which nay be calls fromthose with
whom a prior business or personal relationship exists. It is clear that
the M nnesota statute and the TCPA are designed to pronbte an identica
obj ective, and that there is nothing in the two statutes that creates a
situation in which an individual cannot conply with one statute w thout
violating the other.

We find that the TCPA does not expressly preenpt state law, nor is
it inplied in the TCPA that Congress intended to preenpt state |aw, nor
does the Mnnesota statute conflict with the TCPA. Therefore, the
M nnesota statute is not preenpted by the TCPA

3. Due Process

Van Bergen argues that the statute was anended in violation of a due
process provision of the Mnnesota Constitution, and that this constituted
a violation of the Fourteenth Amendrent.

Article 4, section 17 of the Mnnesota Constitution states that "[n]o
| aw shal |l enbrace nore than one subject, which shall be expressed inits
title." This rule requires "nerely, that all matters treated of should

fall under sone one general idea . Bl anch v. Suburban Hennepin Reg

Park D, 449 N.W2d 150, 154-55
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(Mnn. 1989) (quoting Wass v. Anderson, 252 NW2d 131, 137 (Mnn. 1977)).
The clause functions to provide notice of the interests likely to be

affected by a bill to the people and to legislators, and to ensure that the
title does not cloak unrel ated neasures and allow themto be enacted sub
rosa. Wass, 252 N.W2d at 135.

The bill in which the amendnent to the ADAD statute was enacted was
entitled "An Act relating to tel ecomrmunications; regulating conpetitive
t el ephone services and incentive plans; extending expiration dates and
maki ng technical changes for certain regulatory provisions; anending
M nnesota Statutes 1992, sections . ) ) 325E. 26, by adding a
subdivision. . . ." Mnn. House Bill HF. 2143.* The bill's single
general subject was tel ecommuni cations, stated in the title. Mreover, the
title stated that technical changes would be nade in regulatory provisions,
and finally, listed the anmendnent to 8 325E.26 in the title itself. The
title therefore provided anple notice of the anendnent to § 325E. 26, and
we find that the anendnent was enacted in conformty with section 17 of the
M nnesota Constitution.

B. First Amendnent

Van Bergen contends that the M nnesota statute violates the freedom
of speech provision of the First Arendnent: He argues that the statute is
overbroad; that the statute's limtations on the use of ADADs are content-
based; and that the tel ephone systemis not a nonpublic forum as the
governnent argues. W exam ne each of these argunents in turn, as we nove
toward a determ nation of the proper standard to apply to this regul ation

‘W note that appellant's brief is |ess than honest
regardi ng both the content and the punctuation of this title.
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1. Overbreadth

Van Bergen asserts that the statute is overbroad, and thus that we
shoul d exanmine its inpact not only on Van Bergen, but on third parties
whose constitutionally protected speech may be inhibited by the limtations

on ADAD calls. "This exception fromthe general rule is predicated on 'a
judicial prediction or assunption that the statute's very existence may
cause others not before the court to refrain from constitutionally
protected speech or expression,'” City Council v. Taxpayers for Vincent,
466 U. S. 789, 799 (1984) (quoting Broadrick v. Cklahoma, 413 U. S. 601, 612

(1973)), and "there must be a realistic danger that the statute itself wll

significantly conprom se recogni zed First Anendnent protections of parties
not before the Court for it to be facially challenged on overbreadth
grounds," id. at 801.

In order to support a claim of overbreadth, the party before the
court nust identify a significant difference between his claimthat the
statute is invalid on overbreadth grounds, and his claim that it is
unconstitutional as applied to his particular activity. See id. at 802.
W can find only a single circunstance in which there may be any difference
between this statute as applied to Van Bergen, and this statute as applied
tothird parties. The statute limts all ADAD calls to between 9 a.m and
9 p.m, and also linmts live comercial solicitation calls to the sane
hours. This linmtation is not applied to live noncomercial calls, but,
otherwise, the statute nmakes no distinction between comercial and
noncommer ci al speech. See part 2, infra. This tinme restriction is far
fromsufficiently significant to support an overbreadth claim First, it
is a mnor restriction, given that the value of commercial solicitation
calls outside those hours is low, since people are likely to be unreceptive
to calls that cone when they are sl eeping;, second, there is no reason why
a comercial telephone solicitor cannot bring this specific claimbefore
the court for adjudication as applied. This single |imtation is unlikely
to
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cause commerci al tel ephone solicitors to refrain from speech i ndependently
of the provisions applied to Van Bergen, and litigated in this case.

Van Bergen's claimdiffers fromthe potential clains of third parties
only in one mnor aspect, and we believe that it would be nore appropriate
for an affected party to litigate that aspect of the statute.

VW limt our review of the statute to the case before us, and anal yze
it as applied to Van Bergen's canpai gn ADADs.

2. Content-Neutrality

It is well settled that "governnment nmmy inpose reasonable
restrictions on the tinme, place or nmanner of engaging in protected speech
provided that they are adequately justified 'without reference to the
content of the regulated speech.'” dncinnati v. D scovery Network, Inc.
113 S. . 1505, 1516 (1993) (quoting Ward, 491 U.S. at 791). On the other

hand, "if a governnental regulation is based on the content of the speech

or the nmessage, that action nust be scrutinized nore carefully to ensure
t hat communi cati on has not been prohibited 'nmerely because public official

di sapproved the speaker's view'" U S. Postal Serv. v. Geenburgh Gvic
Ass'ns, 453 U. S. 114, 132 (1981) (upholding federal statute prohibiting the
pl acing of unstanped mail in nailboxes). Qur initial inquiry, therefore,

is whether the M nnesota ADAD statute is content-neutral

The statute defines a "caller" broadly as any person or entity who
uses a telephone or telephone line to contact or to try to contact a
t el ephone subscri ber. Mnn. Stat. § 325E. 26 subd. 3. The central
provision in the statute, restricting use of ADADs to situations in which
t he subscri ber has consented to receipt of the nmessage or in which the ADAD
nessage is preceded by a |ive operator
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who obtains consent to the playing of the nessage, applies to all callers,
with three exceptions. The three exceptions are for: nessages to
subscribers with whom the caller has a current business or social
rel ationshi p; nessages from schools for parents, students, or enpl oyees;
and nessages to enpl oyees advising them of work schedules. Mnn. Stat.
8§ 325E.27. Under the 1994 anendnent to the statute, nessages are defined
as including any call, regardless of its content. Mnn. Stat. 8§ 325E. 26
subd. 6. The exceptions exenpt certain groups fromthe restrictions, not
on the basis of the content of their nessage, but on the basis of their
relationship with the subscriber.® See Ward, 491 U S at 791 ("A
regul ation that serves purposes unrelated to the content of expression is
deened neutral, even if it has an incidental effect on sone speakers or
nessages but not others. Governnent regul ati on of expressive activity is
content neutral so long as it is 'justified without reference to the
content of the regul ated speech.'" (quoting dark v. Community for Creative
Non- Vi ol ence, 468 U.S. 288, 293 (1984) (enphasis added) (internal citations
omtted))).

Not only are the three exceptions based on relationship rather than
content, but the exceptions also all rest on a single premse: that the
caller has a relationship with the subscriber inplying the subscriber's
consent to receive the caller's communi cations. Any caller can contact any
subscriber with an ADAD if the subscriber has consented to be contact ed.
By establishing a business, social, or educational relationship with a
potential caller, the subscriber

The third exception, while it is content-based on its face,
fails to limt the content of enployers' nessages to enployees in
light of the broad exception for subscribers with whomthe caller
had a current business relationship. It seens obvious to us that
an enpl oyer has a current business relationship with an enpl oyee,
and thus can avail hinself of the first exception to contact his
enpl oyees for any purpose, regardless of the third exception.

The third exception, thus, has no content-restricting effect.
Further, the third exception bears no relation to the statute's
application to Van Bergen.
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is inplying consent to communicate back and forth with the caller; these
relationships generally involve series of communications that can be
carried out either through the nmail or on the tel ephone. The statute
allows any caller to contact any subscriber by ADAD providing that the
cal l er has obtained the subscriber's consent. The three exceptions nerely
identify groups of subscribers that perforce already have consent to
contact the subscriber, and who do not have to go through the fornality of
obt ai ni ng additional specific consent to satisfy the statute.

Moreover, if the subscri ber does not wish a caller with whom he has
a current relationship to contact himby ADAD, he has the opportunity to
informthe caller of this preference. Subscribers have no opportunity to
inform strangers contacting them by ADAD that they prefer not to be
contacted by ADAD.

Mnn. Stat. 8 325E. 27 is therefore content-neutral. Al callers,
what ever the content of their nessages nmay be, nust have either the express
or the inplied consent of the subscriber, or consent obtained through a
live operator, to deliver an ADAD nessage. In addition, the exenpted
groups are defined by their relationship to the caller, not by the content
of their nessages.

Sections 325E. 28 and .29 both apply to all callers and all nessages,

and are content-neutral. Section 325E. 30 prohibits all callers, delivering
any nmessage, from using ADADs before 9 a.m and after 9 p.m It
additionally prohibits any commercial solicitation, whether live or by

ADAD, during those sane hours. Even assuming, w thout deciding, that this
single provision is content-based, it does not apply to Van Bergen and is
not before the court in this case. Comercial solicitation is defined as
soliciting the purchase or the consideration of purchase of goods or
services. Van Bergen asserts that his proposed ADAD canpai gn contai ned no
solicitation of any kind, but nerely an offer of further information to be
obtained by calling a toll-free nunber
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Van Bergen al so asserts that the statute violates his right to receive
calls, but has nmade no showing of any kind that the limtation of live
comercial calls to the daytine hours has had any effect on the flow of
information into his hone or office. The commercial solicitation provision
had no effect whatsoever on Van Bergen, and we will not reviewit in this
cont ext .

Finally, Van Bergen argues that the list of nonprofit organizations,
Mnn. Stat. 8§ 290.21 subd. 3(a)-(e), is exenpted from the statute's
[imtations on ADAD calls, and that this results in a content-based
regul ati on. Calls by the list of organizations are exenpted from the
definition of conrercial solicitation, not fromthe definition of caller
and "commercial solicitation" appears only in the part of the statute
prohibiting calls before 9 am and after 9 p.m See Mnn. Stat.
88 325E. 26 subd. 4, 325E. 30. Therefore, these organi zations are exenpted
only fromthe blanket prohibition of comrercial solicitation during the
nighttine hours, not fromthe provisions that apply to Van Bergen, and the
exenption does not render the statute content-based as applied to Van
Ber gen. ©

Van Bergen asserts, in addition to the clains discussed at
length in this opinion, that the statute is unconstitutionally
vague, that it violates his Fourteenth Amendnent equal protection
rights, and that it is a prior restraint on speech. Qur
di scussion of content-neutrality should make it apparent that (1)
the statute is quite straightforward and clear, defining
"caller," "message," and "comercial solicitation," separately,
and using each termto indicate the scope of each provision of
the statute; (2) the statute's inpact extends to all ADAD
callers, exenpting only those with a current relationship with
the recipient of the call, who are not simlarly situated to Van
Bergen; (3) the statute is not a prior restraint, but a
restriction on otherw se protected speech: "A frequent pitfall of
both courts and commentators is to enploy the doctrine [of prior
restraint] in cases involving expression clearly wthin the first
amendnent guarantees, in ignorance of the fact that '[w here the
speech in question is in all events guaranteed by the First
Amendnent, attributing that guarantee to the circunstance of
prior restraint is at best irrelevant and often m sl eading.'"
Lawence H Tribe, Anerican Constitutional Law, 1041 (1988)
(quoting Jeffries, Rethinking Prior Restraint, 92 Yale L.J.

409, 411 (1982)).
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W find that the statute, as applied to Van Bergen, is content-
neutral, limting not the content of tel ephone comunications, but the tine
and manner in which they nmay be nade.

3. Forum

"[ T he standards by which limtations on speech nust be eval uated
"differ depending on the character of the property at issue. Frisby v.
Schultz, 487 U S. 474, 479 (1988) (quoting Perry Educ. Ass'n v. Perry Loca
Educators' Ass'n, 460 U. S. 37, 44 (1983)). Publ i cl y-owned property or
channel s of communication are categorized into three types of fora: the

traditional public forum the public forum created by governnent
desi gnation, and the nonpublic forum?’ |d. at 479-80.

The governnment argues, citing Cornelius v. NAACP Legal Def. & Educ.
Fund, 473 U S. 788 (1985), and Perry, 460 U S. 37, that the nonpublic forum
standard should apply in this case. W disagree. Both Perry and Cornelius

concerned situations in which the governnent excluded certain entities from
participation in the governnent-created and - owned nonpublic forumon the
grounds that the forum was created by the governnment with the specific
purpose of entertaining only linited subject matters.

™At one end of the spectrumare streets and parks which
"have imenorially been held in trust for the use of the public
and, tinme out of mnd, have been used for purposes of assenbly,
communi cating thoughts between citizens, and di scussing public
guestions.'" Perry, 460 U S. at 45 (quoting Hague v. G QO 307
U S 496, 515 (1939)). "A second category consists of public
property which the State has opened for use by the public as a
pl ace for expressive activity." 1d. The third category is
"[p]lublic property which is not by tradition or designation a
forum for public communication [and] is governed by different
standards. W have recogni zed that the 'First Amendnent does not
guar antee access to property sinply because it is owned or
controlled by the governnent.'" 1d. at 46 (quoting G eenburgh,
453 U.S. at 129).
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Al t hough closely regul ated by the governnent, the tel ephone system
remai ns privately-created, -owned and -operated, and the nonpublic forum
anal ysis has not been extended to include privately-created and -owned
entities, even when heavily regulated.® |In Turner Broadcasting Sys.. Inc.
v. FCC, 114 S. . 2445 (1994), the Court did not apply the nonpublic forum
standard to a First Anmendnent challenge to the Cabl e Tel evi si on Consuner
Protection and Conpetition Act of 1992. |Instead, the Court rejected the

relaxed First Amendnent review applied to broadcast television as

i nappropriate to cable television,® and applied the "internediate | evel of
scrutiny applicable to content-neutral restrictions that inpose an
i ncidental burden on speech." 1d. at 2469 (citing Ward, 491 U.S. 781;
United States v. OBrien, 391 U S. 367 (1968)). See also Consolidated
Edi son Co. of New York v. Public Serv. Conmin of New York, 447 U.S. 530
539-40 (1980) (public utility's billing envel opes not a nonpublic forumin

whi ch the governnent can freely restrict speech); Pacific Gas & Elec. Co.
V. Public Uil. Comn, 475 U S. 1, 17 (1986) (public utility's billing
envel opes are the utility's property, and governnent cannot require utility

to distribute information in its billing envel opes). The cabl e system and
privatel y-owned public utilities are at |east as heavily regulated as the
t el ephone network, but are nevertheless treated as private entities, not
nonpublic fora, for First Anmendnent purposes. W find that the tel ephone
systemis not a nonpublic forum because it is a privately-created, -
owned and

8The exception is private corporations created by the
government. See Lebron v. National R R Passenger Corp., 115 S
Ct. 961 (1995). The tel ephone systemis not governnent-created.

°ln differentiating between cable and broadcast television,
the Court noted that: "Qur decisions have recogni zed that the
special interest of the Federal governnent in regulation of the
broadcast nedia does not readily translate into a justification
for regulation of other neans of comrunication.” [d. at 2457
(quoting Bolger v. Youngs Drug Prods. Corp., 463 U S. 60, 74
(1983)). The Court further noted that cable systens nake
connections between transmtter and tel evision by cable or
optical fibers "much |ike tel ephone conpanies.” |1d. at 2451.
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-operated entity.® In the instant case, the governnent is regulating
speech in a private context, and the rationale supporting the standard
applied in Perry and Cornelius does not apply.

The district court found that the tel ephone systemis a linmted
public forum In addition to being privatel y-owned, the system has none
of the hallmrks of a public forum Al t hough tel ephones are used for
fundraising, polling, and other activities that mght be described as
"public," the governnent has never invited these activities onto the
t el ephone systemin the way that the governnent invites public activity
when it establishes, for exanple, a university. The classic public fora--
streets and parks--are traditional gathering places in which public debate
and exchange of views take place. The tel ephone system at |east at

10The Suprene Court recently reiterated the limtation of
forum anal ysis to governnment property only:

These cases [di scussing nonpublic fora] reflect, either
inplicitly or explicitly, a "forum based" approach for
assessing restrictions that the governnment seeks to

pl ace on the use of its property. Under this approach,
regul ati on of speech on governnent property that has
traditionally been avail able for public expression is
subj ect to the highest scrutiny. Such regul ations
survive only if they are narrowy drawn to achieve a
conpelling state interest. The second category of
public property is the designated public forum whether
of alimted or unlimted character--property that the
state has opened for expressive activity by part or al
of the public. Regulation of such property is subject
to the sane imtations as that governing a traditional
public forum Finally, there is all remaining public
property. Limtations on expressive activity conducted
on this last category of property nust survive only a
much nore limted review The chall enged regul ation
need only be reasonable, as long as the regulation is
not an effort to suppress the speaker's activity due to
di sagreenent wth the speaker's view.

| nternati onal Soc. For Krishna Consciousness v. Lee, 112 S. C
2701, 2705-06 (1992) (enphasis added).
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this tinme, is not primarily a conduit for public forum activity. The
primary use of the tel ephone is for personal business, fanmily and soci al
activities, and the telephone is primarily a device for private
communi cati on between only two persons at a tine.

We find that for First Amendnent purposes, the tel ephone systemis
neither a public property nonpublic forum nor a limted public forum but
a private channel of comunication

4. Tinme, Place or Manner Restriction

W examine the Mnnesota statute as a content-neutral tine, place or
nmanner restriction on speech nmade through private channels for the purpose
of reaching private residences and offices, and apply the internediate
| evel of scrutiny applicable to content-neutral restrictions that inpose
an incidental burden on speech:

Expressi on, whether oral or witten or synbolized by conduct,
is subject to reasonable tine, place, or manner restrictions.
We have often noted that restrictions of this kind are valid
provided that they are justified without reference to the
content of the regulated speech, that they are narrowy
tailored to serve a significant governnental interest, and that
they | eave open anple alternative channels for conmmunication of
the information.

Clark, 468 U.S. at 293; see OBrien, 391 U S. at 377; Ward, ' 491

Ward and d ark both concerned free speech rights in public
par ks, which are public fora. A private forum such as a
resi dence or office, or privately-owned tel econmunications
system is nore akin to a public forumthan to a public property
nonpublic forum for purposes of governnent regulation, and the
sane standard is logically applied to both. The rational e behind
the extrenely |l enient standard applied to public property
nonpublic fora is that they are governnent-created entities, and
t he governnent therefore has the prerogative of delineating the
paraneters of the forumit has created. |In traditional public
fora, the governnment may only apply tinme, place or manner
restrictions because these fora have traditionally been the
provi nce of those who wi sh to speak freely
in discourse with others. In private fora, the governnent is
simlarly permtted only to apply tine, place or manner
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U S. at 791; Turner Broadcasting, 114 S. C. at 2469.

Having determined that the M nnesota statute is content-neutral, we
now examne the statute to determine if it is "narrowy tailored to serve
a significant governnent interest, and [if it] |leave[s] open anple
alternative channels for communication of the information." Ward, 491 U S
at 781 (internal quotations omitted).

Residential privacy is a significant governnent interest. "Although
in many | ocations, we expect individuals sinply to avoid speech they do not
want to hear, the hone is different. . . . [A] special benefit of the
privacy all citizens enjoy within their owm walls, which the State may
| egislate to protect, is an ability to avoid intrusions." Frisby, 487 US.
at 484-85. ""The State's interest in protecting the well-being,
tranquility, and privacy of the hone is certainly of the highest order in
a free and civilized society."" 1d. at 484 (quoting Carey v. Brown, 447
U. S. 455, 471 (1980)). "The First Anmendnent pernits the governnent to
prohi bit of fensive speech as intrusive when the 'captive' audi ence cannot

avoi d the objectionable speech."” 1d. at 487.

Van Bergen conplains that the governnent failed to provide affidavits
relating to the disruption caused by ADAD calls in the

restrictions because these fora are presunptively the province of
t hose who own and occupy them and the choice of what speech to
permt and what to reject is the private property owner's, not
the governnent's. See Martin v. Struthers, 319 U S. 141, 148
(1943).

The internediate | evel of scrutiny applied in Ward and d ark
al so closely resenbles the test applied to regul ations that
restrict solely commercial speech. See Florida Bar v. Blakely,
No. 94-226, 1995 W. 365648 at 4 (U.S. June 21, 1995) (applying
Central Hudson test to regulation restricting attorneys'
commer ci al speech).
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honme, asserting that all of the affidavits!? offered by the governnent
pertained to disruptions caused by ADADs in a business setting. The
government, however, presented affidavits regarding the high volune of
conpl ai nts received about ADAD calls at the Attorney General's office from
both residential and business sources. See Aff. of Any Finken. Mboreover,
we do not believe that external evidence of the disruption ADAD calls can
cause in a residence is necessary: It is evident to anyone who has
received such unsolicited calls when busy with other activities.

The efficient conduct of business operations also is a significant
governnent interest. States are dependent on the operation of business for
their tax revenues, and have an interest in pronpting and protecting
productivity of private business. Mreover, individuals at work in private
busi nesses are entitled to expect that they will not be disturbed except
by personal or business invitees, just as, at their residence, they are
entitled to expect privacy. Cf. Mancusi v. DeForte, 392 U S. 364, 369
(1968) (holding that the occupant of an office has standing to chall enge

warrantl ess search of his office because entitled to expect only invitees
to enter his office).

ADAD calls are uniquely intrusive due to the machine's inability to
register a listener's response. |In Martin v. Struthers, the Court held

that the governnment's interest in residential privacy did not outweigh the
right of door-to-door panphleteers largely on the grounds that the
househol der should nake the <choice of whether to listen to the
panphl eteer's nessage or not. 319 U. S. 141, 147-48 (1942). The Court
suggested that the

2\ do not include the Lokke affidavit as part of the
evidence in this case. Van Bergen asserts that he was not
provi ded with Lokke's address and was unable, as a result, to
serve her a subpoena for the purposes of cross-exam nation
regarding her affidavit. W nmake no finding or decision
regarding the validity of the Lokke affidavit.
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househol der's interests would be better preserved by the househol der
exercising his right toindicate that he is unwilling to be disturbed, and
by making it an offense to knock or ring at a door with such an indication

This, the Court reasoned, |eaves the decision whether to retain privacy
with the individual householder. [d. at 148. The Court enphasized the
preval ence of laws that enforce the householder's right to post an
indication that solicitors or panphl eteers are not wel cone and to have that
i ndi cati on honor ed. Id. Householders therefore can entirely avoid in-
person door-to-door solicitors or information distributors if they sinply
post a sign on the door to which the individual door-to-door speaker can
respond. Simlarly, in Rowan v. Post Ofice Dep't, the Court upheld a

statute allowing recipients of advertising mail they found sexually
of fensive to notify the Postnaster CGeneral, who would then require that the
sender cease sending mail of any kind to that recipient. 397 U S. 728, 734
(1970). The statute was upheld in part because it "was intended to all ow
t he addressee conplete and unfettered discretion in electing whether or not
he desired to receive further material froma particular sender." 1d. The
Court explained that "[i]n today's conplex society we are inescapably
captive audi ences for nmany purposes, but a sufficient neasure of individua

aut onony rnust survive to permt every househol der to exercise control over
unwanted mail." 1d. at 736.

Tel ephone calls froma live operator are nore disruptive than door-
to-door solicitors warned not to disturb, because the recipient nust
respond once to each caller. \Wen the call is nade by a |ive operator,
however, the recipient has the opportunity to tell the operator, at any
point in the conversation, that he does not want to hear fromthe calling
person or entity again. An ADAD does not offer the recipient the option
of cutting off the calls; it does not offer householders a choice of
whet her to respond to the speaker or not. The ADAD recipient may hang up
as soon as the nessage starts, but has no opportunity to tell the nmachine
t hat he
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does not want it to call again, and nay be obliged, against his will, to
respond over and over to the sanme unwanted caller. See 47 U S.C. § 227,
Congressional Statenent of Findings (3) ("Mre than 300,000 solicitors cal

nore than 18, 000, 000 Anericans every day."); Vincent, 466 U S. at 809-10
(explaining distinction between protected distribution of l|eaflets by
"individual citizens . . . actively exercising their right to conmunicate

directly with potential recipients of their nessage," who perforce renai ned
on the scene while engaging i n speech, and the unprotected posting of signs

"t hroughout an area where they would remain unattended until renoved").

The sheer quantity of telenmarketing calls further supports the
governnent's interest in regulation protecting privacy. In Breard v.
Al exandria, an ordinance pernitted door-to-door conmercial solicitations
only with the prior consent of the househol der. 341 U. S. 622, 624-25
(1950). The Court in part justified its decision to uphold the ordi nance
by citing the increase in door-to-door solicitations: "Door-to-door
canvassing has flourished increasingly in recent years with the ready
nmar ket furni shed by the rapid concentration in housing. The infrequent and
still welcone solicitor to the rural hone becane to sone a recurring
nui sance in towns when the visits were nultiplied."” 1d. at 628.
Tel emarketing calls, simlarly, are flourishing, and becom ng a recurring
nui sance by virtue of their quantity.

Because ADAD calls intrude upon the privacy and tranquility of the
horme and the efficiency of the workplace, and because the recipient has no
opportunity to indicate the desire not to receive such calls,® we find

B\We note that there was sone discussion in the briefs and
at oral argunent concerning possible ways in which recipients
m ght be able to indicate their preference not to receive ADAD
calls, including ADAD bl ockers for tel ephones and a dat abase of
persons who do not wish to receive ADADs. W inmagine, too, that
ADAD calls
coul d be programmed to include an automated consent option at the
outset of the call. To be narrowWy tailored, however, tine,
pl ace or manner restrictions need not apply the least restrictive
means of achieving the governnent interest:

The Court of Appeals erred in sifting through al
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that the governnent has a substanti al

the avail able or inmagined alternative nmeans of
regul ati ng sound volune in order to determ ne whet her
the city's solution was 'the | east intrusive neans' of
achieving the desired end. This 'less-restrictive-
alternative analysis . . . has never been a part of the
inquiry into the validity of a tinme, place, and manner
regulation." Regan v. Tine, Inc., 468 U S. 641, 657
(1984) (opinion of White, J.). Instead, our cases
quite clearly hold that restrictions on the tine,

pl ace, or manner of protected speech are not invalid
"sinply because there is sone inaginable alternative
that m ght be | ess burdensonme on speech.’ United
States v. Albertini, 472 U S. 675, 689 (1985).

Ward, 491 U S. at 797
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interest in limting the use of unsolicited, unconsented-to ADAD calls.

The statute is narrowy tailored to reach these interests. The
statute does not "foreclose an entire nmedi um of expression," see City of

Ladue v. Glleo, 114 S. &. 2038, 2045 (1994), and the limts on ADAD calls
are designed to renedy the problens perceived with the |iberal use of ADAD

t echnol ogy.

Al though the use of ADADs is strictly linmted, the prior consent and
live operator options both allow the continued use of ADADs while
protecting the right of the recipient to choose whether or not to receive
a nessage. Van Bergen contends that the live operator option was
prohi bitively expensive and difficult to organize; a |ive operator running
a series of ADADs, however, would be far npore efficient than a |ive
operator both naking the calls

%van Bergen suggests that the Attorney General
"interpreted" the statute to apply to himfor political notives.
As discussed in note 6, supra, we find the statute's text to be
quite clear in its application to Van Bergen.
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and delivering the entire nessage. An ADAD operator need only announce the
source of the call and ask if the listener wi shes to hear the nessage; the
operator, after receiving the response, can i nmediately nove on to the next
call, leaving the ADAD to continue with the previous caller.

The consent or live operator requirenent will also give recipients
an opportunity not only to decline to listen to the nessage at that tine,
but also to request that the caller not call again. The recipient thus can
gradual |y reduce the total nunber of ADAD calls he receives, renedying the
interruption of his business or leisure activities.

Finally, there are anple alternative channels for conmunication.
ADADs are a new technol ogy, and peopl e have been canpaigning for elective
office, soliciting for charities, spreading religious nessages, and selling
products for centuries without the benefit of these machines. ADADs can
still be used with the aid of a live operator. This should be only a
marginally nore costly option. Live telephone calls, door-to-door
distribution of information, street corner leafletting, posters and signs,
and bulk mailings are all inexpensive and effective options, especially in
the case of a political canpaign, where personal interaction is likely to
be nore effective than an ADAD nessage, and the venerable tradition of
vol unteer support aids in liniting expenses. See Ladue, 114 S. C. at
2046, 2046 n. 16 (venerable tradition and | ow cost of residential posting
of canpaign signs nmilitate in favor of striking down ordi nance banning

t hen) .

In summary, we find that the Mnnesota ADAD statute neets the
requirenments of a time, place or nmanner regulation of protected speech.
The governnent is advancing a substantial interest in citizens' residentia
privacy and business efficiency, which is justified without reference to
the content of the speech; the statute is narrowy tailored to advance this
i nterest and | eaves
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open anpl e alternative channels of conmunication

[11. CONCLUSI ON

Because we find that the Mnnesota statute regul ating ADAD calls, as
applied to Van Bergen, is a valid tine, place or nanner restriction on
speech, we affirm the district court's dismssal of Van Bergen's
application for declaratory and injunctive relief.

A true copy.
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CLERK, U. S. COURT OF APPEALS, EIGHTH ClI RCUIT.
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